The CPA

On April 3, 2017, East Rockaway
certified public accountant Steve Ballin
was arrested for allegedly failing to
pay more than
$91,000 in per-
sonal income
taxes during the
last five years.
He was charged
with four counts
of Criminal Tax
Fraud in the
3rd Degree (a
D felony) and
three counts of
Repeated Failure
to File Personal
Income and
Earnings Taxes (an E felony).“ If con-
victed, he faces up to seven years in
prison.
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The Mayor

On April 6, 2017, Muttontown Mayor
Julianne Beckerman was arrested for
allegedly failing to file tax returns for
five years.4 She and her husband have
been charged with Criminal Tax Fraud
in the 2nd Degree (a C felony), two
counts of Criminal Tax Fraud in the
3rd Degree (a D felony), Criminal Tax
Fraud in the 4th Degree (an E felony),
and three counts of Repeated Failure
to File Personal Income and Earnings
Taxes (an E felony).5 If convicted,
they could face five to fifteen years in
prison.

The Restaurant Owners

On April 19 and 20, 2017, the cur-
rent and former owners of a restaurant
in Mineola, Joseph Rosmaninho and
Paul Batista, were arrested for alleged-
ly failing to pay more than $330,000
in sales tax to the NYSDTF for four
years.7 Both defendants have been
charged with Grand Larceny in the
2nd Degree (a C felony), three counts of
Criminal Tax Fraud in the 2nd Degree
(a C felony), Criminal Tax Fraud in the
3rd Degree (a D felony), and Criminal
Tax Fraud in the 5th Degree (an A
misdemeanor).8 If convicted, they could
face five to fifteen years in prison.

New York State Crimes Against
Revenue Program

All three of these arrests were the
result of a joint investigation by the
Nassau County District Attorney’s
(NCDA) office (which has its own
Economic Crimes Bureau to handle
these types of investigations) and the
New York State Department of Taxation
and Finance (NYSDTF). These recent
arrests illustrate that the NYSDTF
and local District Attorneys’ offices are
working hand-in-hand to investigate
and prosecute tax crimes. This is partly
thanks to the New York State Crimes
Against Revenue Program (CARP)
which was first established in 2004.10

The CARP program provides grants
to DAs offices across the State to fund
investigations and prosecutions of
tax crimes.!l The CARP program 1is
funded by the proceeds from investiga-
tions that result in tax revenues, fines
and restitution being returned to the
S‘cate,l2 resulting in an incentive for
local DAs to investigate and prosecute
tax crimes.

In fact, since the CARP program’s

inception, more than $165 million has
been recovered by State.14 The CARP
program currently supports investiga-
tion and prosecution of tax crimes in

28 counties including New York City,
Nassau and Suffolk.1® Even the Office
of the Special Narcotics Prosecutor in
Nevv1 6York City receives CARP fund-

ing.

New York State Voluntary
Disclosure Program

Each of the defendants discussed
above could possibly have avoided arrest
and prosecution through the use of the
State’s Voluntary Disclosure Program.
This program allows non-filers to come
forward and avoid not only criminal
prosecution, but also steep late filing
and late payment penalties.17 The pro-
gram also allows “under” filers to come
forward and amend their tax returns,
likewise avoiding criminal ?rosecution
and late payment penalties. 8

The Voluntary Disclosure program
covers all taxes administered by the
NYSDTF, including, income tax, corpo-
rate tax and sales and use tax.19 If a
taxpayer meets the eligibility criteria,
he can participate even if his non-filing
and non-payment were the result of
fraudulent or criminal conduct.

The main catch is that the taxpayer
must beat the State to the punch. He
must come forward before the State
comes after him.4* If a taxpayer is
already under audit or investigation, he
cannot participate. Other than that,
taxpayers need only disclose the taxes
they owe; enter an agreement to pay
those taxes; and significantly, continue
to pay their taxes in the future.

Tax attorneys should warn their cli-
ents that if they violate the terms of
the agreement, all bets are off. The
State can use any disclosed information
against them and pursue civil and crim-
inal penalties.

To be eligible for the Voluntary
Disclosure Program, an applicant must
meet all of the following criteria:

The applicant must not currently be
under audit by the Tax Department for
the tax type and tax year(s) that he is
disclosing;

The applicant must not have
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received a bill for the past due taxes
that he is disclosing;

e The applicant must not be under
criminal investigation by a State agen-
cy or political subdivision of the State;
and

e The applicant must not be seeking
to disclose participation in a tax avoid-
ance transaction (commonly known as
a tax shelter) that is a federal or State
reportable or listed transaction.2®

Another benefit of the Voluntary
Disclosure Program is that taxpayers
can request a limited look-back period
of just three yea]rs.26 That means tax-
payers who qualify will only have to file
and pay taxes for the three most recent
delinquent years.

Generally, taxpayers who have not
filed or paid for twenty years or more
are not eligible for the three year look-
back period and must file and pay six
years of taxes.“® Nonetheless this is a
huge benefit to the taxpayer. However,
all look-back determinations are made
by the State on a case-by-case basis.

State residents who have failed to
file or pay their taxes, of whatever
type, should be wary of the fate of the
Beckermans, Joseph Rosmaninho, Paul
Batista, and Steven Ballin. The State’s
Voluntary Disclosure Program provides
many substantial benefits to delinquent
taxpayers. Taxpayers can apply for the
Voluntary Disclosure Program online
or seek the assistance of a tax attorney
who can file the application on their
behalf. A tax attorney assisting a
taxpayer with a voluntary disclosure
application will need to first obtain a
properly executed Power of Attorney
from the taxpayer. The remainder of
the application must be filed online
at httgs://wwwS.tax.ny.gov/V OLD/vold-
Start.30

Jennifer Ann Wynne is a tax attorney and CPA
with Tenenbaum Law, P.C. located in Melville,
NY. Tenenbaum Law, P.C. focuses on the res-
olution of IRS and NYS tax controversies. You
can contact Jennifer at jwynne@litaxattorney.

com or (631) 465-5000.
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